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In our April 2022 Issue of
Newsletter, we will discuss certain
important Hong Kong Tax Updates
in First Quarter of Year 2022.
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New Tax Deduction for
Domestic Rent

Domestic Rent Tax deduction - a New
Breakthrough in Hong Kong Salaries Tax
available from the year of assessment 2022/23

The amendment bill for a new deduction for
domestic rent had been gazetted on 6 May 2022,
which will be effective from the year of
assessment 2022/23. It applies to taxpayers who
are liable to Salaries Tax and tax charged under
Personal Assessment.

Taxpayer will be eligible to claim deduction on
the rent paid for Hong Kong premises. The
maximum amount of deduction would be
HK$100,000 for each year of assessment.

The rented property must be the taxpayer’s
principal place of residence in Hong Kong
with a stamped tenancy agreement. It is worth
to note that if the tenancy includes both
domestic premise and car parking space (given
that it is not sub-let), the whole amount of rental
paid are eligible for tax deduction.

Below are some restrictions in pursuing domestic
rent tax deduction:

+ Taxpayer and spouse cannot be a legal and
beneficial owner of any premises in Hong
Kong;

+ The landlord is not an associate of the
taxpayer, spouse and their close relatives and
corporation under their control; and

+ The property is not provided by the employer
(including rent refund from employer).

For details, please refer to the website of the
Inland Revenue Department:
https:/ /www.ird.gov.hk/eng/tax/drd.htm
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The Domestic Rent Tax Deduction
regime is going to offer a great relief
to non-property owner in Hong Kong.
Kindly note that no matter an
individual holds a property on its own
or via a company, he [ she will be
considered as a beneficial owner of
property in Hong Kong.

On the other hand, taxpayers may
also have to re-negotiate with their
employers on their rental value
arrangements (i.e, property rental
reimbursement scheme) to maximise
their savings on Hong Kong Salaries
Tax since no domestic rent tax
deduction on the amount already
refunded by the employer.
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Court continues Hang Seng
Bank case principlein
determining source of profits

Newfair Holdings Limited (“Newfair”) won the
offshore claim in the Court of First Instance (CFI)
with the broad guiding principle

CFI over-ruled the decision by Board of Review in
the case of Newfair Holdings Limited and
Commissioner of Inland Revenue. Newfair
is a typical Hong Kong trading company and
procurement agent of a Multi-National Group. It
purchased from 3rd-party suppliers in Hong Kong
for onward sales to a group company in the
Netherlands.

Board of Review Argument

1. A Hong Kong bank account has been used to
receive revenues and pay purchases;

2. The Suppliers were Hong Kong incorporated
companies and arranged shipment in Hong
Kong;

3. Newfair never employed any staff. In other
words, all the work has been performed by
personnel of overseas group companies;

4. The internal mark-up mechanism kind of
suggests that Newfair earns the profits
because of its status of being a Hong Kong
company and the whole arrangements were
for tax avoidance purposes; and

5. No overseas tax has been paid in respect of
the trading profits of Newfair.
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CFl Arguments

Basically the CFlI followed the broad guiding
principle. When determining the source of profits,
it should focus on what the taxpayer has done to
earn the profits in question and where he has
done it The focus is to establish the
geographical location of the taxpayer's profit-
generating activities, without being distracted by
antecedent or incidental matters.

For trading profits, the profit-generating activities
should be the initiation, negotiation and
conclusion of sales and purchase contracts. In
this case, as all of these activities were
performed via email outside Hong Kong, the CFI
considered that the trading profits should be
offshore sourced and not subject to Hong Kong
Profits Tax.

The judgement of Newfair Holdings Limited and
Commissioner of Inland Revenue [HCIA 1/2021]
for reference.
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The Broad of Review Arguments basically
followed the prevailing practice of the Inland
Revenue Department (“IRD”), while the CFl
followed the broad guiding principle which is
prevailing judgement of the court.

The latest court decision of Newfair suggested
that Hong Kong still adopts the territorial-based
taxation system. The fundamental source
principle still applies. Taxpayers with significant
amount of trading profits can still pursue
offshore claim, despite the fact that the IRD is
increasingly reluctant to grant the offshore claim.

Despite the CFI decision, in view of the current
practice of the IRD, taxpayers are still strongly
encouraged to implement tax planning to cater
for the counter argument put forward by the IRD
in the Newfair case in order to enhance the
chance of success of offshore claim.
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Proposed profits tax
exemption for family office
business

Zero-tax rate for family office business will
further reinforce Hong Kong’s position as
international financial centre and asset
management hub

The Hong Kong Government has been promoting
Hong Kong as an asset and wealth management
hub in the region. After the Unified Fund
Exemption ("UFE"C); in 2019, it has recently released
a consultation paper on providing tax concession
for eligible family-owned investment holding
vehicles (“FIHVs”) managed by single family
offices ("SFOs”) in Hong Kong with a view to
further attracting family offices to establish a
presence in Hong Kong.

Some of the key requirements on FIHVs and SFOs
under the proposal:

a) all the interests of the FIHV must be owned by
individual(s) of the same family (“Single
Family”);

b) the assets of the FIHV must be managed by
an SFO in Hong Kong;

c) the central management and control (“CMC")
of the FIHV and SFO must be exercised in Hong
Kong;

d) the SFO must not provide investment
management services to other FIHVs not
owned by the Single Family;

e) the aggregate average value of assets under
management for the family-owned structure
(either a single FIHV or multiple FIHVs) must be
more than HK$240 million; and

f) each FIHV or the SFO should employ at least 2
full-time qualifying employees in Hong Kong
and incur at least HK$2 million of operating
expenses in Hong Kong for carrying out the
family office business.
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The family office business tax concession is most
welcomed. This serves as a perfect complement
of Fund Profits Tax exemption introduced in Year
2019. Remember that, in order to qualify for the
fund tax exemption, the fund must have more
than one investors. The Single Family
requirement of family office tax exemption
perfectly complement with this limitation.

More importantly, with proper tax planning, we
consider that it is not difficult for family office to
fulfill the above requirements. Family office
practitioner should not miss the opportunity to
enjoy the zero-rate tax concession.

Cheng & Cheng will keep abreast of the future
development of the amendment bill and inform
you if there is any important update.
You may refer to our previous issues of
newsletter for other related topics:

« Carried interest tax concessions

+ Certificate of Residence (“CoR”) for Special
Purpose Entities (“SPE”) under fund structure
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https://henrykwongtax.com/home/newsletter/hong-kong-tax/clone-of-hong-kong-tax-bad-debts/
https://henrykwongtax.com/newsletter/certificate-of-residence-cor-for-special-purpose-entities-spe-under-fund-structure/
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Contact Us

For further information regarding the above, please
feel free to contact us.
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HENRY KWONG ELENA NG

Tax Partner Senior Tax Manager

\\ (852) 39620114 \ (852) 39620116
X henry.kwong@chengtax.com.hk P4 elena.ng@chengtax.com.hk

JERRY WONG
Business Consulting Director

N\ (852) 3962 0109
(O +8525600 1980
D jerrywong@chengtax.com.hk

KEITH CHUNG
Tax Manager

\\ (852) 39620136
D keith.chung@chengtax.com.hk

Cheng & Cheng Limited
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https:/ /www.chengcpa.com.hk

Cheng & Cheng Taxation Services Limited
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https://henrykwongtax.com

Levels 35 & 36,

Tower 1, Enterprise Square Five,
38 Wang Chiu Road,

Kowloon Bay, Kowloon, Hong Kong
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